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ARGUMENT 
I. STANDARD OF DETERMINATION FOR PETITION FOR 
REHEARING. 
Under Rule 35 of the Utah Rules of Appellate Procedure, a 
party to an appeal may file a petition for rehearing if the 
petitioner believes the Court has overlooked or misapprehended 
points of law or fact. While the Court generally will not grant 
a rehearing in order to enable petitioner to reargue matters 
determined by the Court's opinion, Phelps Dodge Corp., Morenci 
Branch v. Industrial Commission, 90 Ariz. 379, 368 P.2d 450, 452 
(19 62), a rehearing is warranted when the Court has overlooked or 
misapprehended a material matter, or in such other circumstances 
as will promote substantial justice. Matter of Dunleavy, 769 P. 2d 
1271, 1272 (Nev. 1988). 
In its Opinion, the Utah Court of Appeals noted at the outset 
that the record on appeal did not contain the trial transcript. 
In making its ruling on the primary argument of Defendant and 
Appellant Gem State Mutual of Utah ("Gem"), which was that there 
was insufficient evidence in the record to support the Trial 
Court's Findings of Fact, the Court stated that because the Court 
did not have the trial transcript, it could not ascertain whether 
the Lower Court's Findings were based upon sufficient evidence, and 
accordingly, it denied Gem's appeal. As noted below, because the 
trial transcript was not made a part of the record on appeal due 
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to the inadvertence of the Lower Court Clerk's Office, a rehearing 
is warranted so that the Court can review the trial transcript to 
determine whether the Lower Court's Findings of Fact were based 
upon sufficient evidence. 
II. DUE TO THE INADVERTENCE OF THE CLERKS OFFICE 
OF THE THIRD JUDICIAL DISTRICT COURT, THE 
TRIAL TRANSCRIPT WAS NOT MADE PART OF THE 
RECORD ON APPEAL. 
Included in this Petition for Rehearing as Addenda MA" and 
MBff, respectively, are the Affidavits of La Dean Parker, Third 
Judicial District Court Appeals Clerk, and Jeffrey Oritt, counsel 
for Gem. These Affidavits show that the trial transcript was 
timely requested by Gem, paid for by Gem, utilized by Gem and 
Plaintiff and Respondent Ron Horton in preparing their briefs, and 
designated in Gem's Designation of Record on Appeal for delivery 
to the Utah Court of Appeals. As a result of Ms. Parker's 
inadvertence and oversight, the trial transcripts were not sent to 
the Utah Court of Appeals, although they were noted on the record 
index that is in the Utah Court of Appeals' court file. Those 
transcripts have been delivered contemporaneously to the Court with 
this Petition for Rehearing. 
Gem submits that the lack of a trial transcript formed the 
backbone of the Court's Opinion in denying Gem's appeal. Where the 
trial transcript's not being made a part of the record on appeal 
was not Gem's fault, and where Gem's argument on appeal, in 
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substance, is that there simply was insufficient evidence, even 
under the "clearly erroneous" standard, to support the Lower 
Court's Findings of Fact, Gem has met the standard necessary to 
warrant a rehearing of its appeal. Accordingly, Gem respectfully 
requests the Court to grant its Petition for Rehearing, to review 
the Lower Court trial transcript, and to then make its 
determination on the merits of Gem's appeal. 
III. THE COURT OVERLOOKED GEMfS ADDITIONAL 
ARGUMENTS WITH REGARD TO THE 
INADEQUACY OF THE LOWER COURTfS 
FINDINGS OF FACT, AND THE ERROR 
AS A MATTER OF LAW OF THE LOWER 
COURT*S CONCLUSIONS OF LAW. 
The Court paraphrased Gem's arguments on appeal as (1) the 
Lower Court's Findings of Fact were based upon insufficient 
evidence and (2) there was no justification for the Lower Court's 
award of consequential damages. In fact, Gem had two additional 
arguments which the Court did not acknowledge in its Opinion. 
First, the Lower Court's Findings were not sufficiently detailed 
and did not include enough subsidiary facts to support the Lower 
Court's ultimate Findings. Acton v. Deliran, 737 P.2d 996, 999 
(Utah 1987) (citing Rocker v. Dalton, 598 P. 2d 1336 (Utah 1979)). 
Second, several of the Lower Court's Conclusions of Law were error, 
even utilizing the Lower Court's Findings of Fact, incomplete as 
they were. The conclusion that Gem breached its insurance contact 
with the Plaintiff, even utilizing the Lower Court's Findings of 
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Fact, was incorrect as a matter of law. I.F.G. Leasing Co. v. 
Gordon, 776 P.2d 607, 613 (Utah 1989). 
In passing, Gem notes that the Court also overlooked and 
failed to mention Gem's argument that the Lower Court erred as a 
matter of law in denying the admissibility of certain evidence that 
further supported Gem's case, that is, certain of Gem's 
notification letters to the Plaintiff and requests to Plaintiff's 
hospital for medical records. 
IV. GEM MET ITS OBLIGATION TO MARSHALL THE 
EVIDENCE IN SUPPORT OF THE LOWER 
COURTfS FINDINGS OF FACT. 
After stating that because it did not have the trial 
transcript with which to determine the merits of Gem's argument 
that the Lower Court's Findings of Fact were based upon 
insufficient evidence, the Court stated the following: 
However, even aside from not including the 
transcript in the record, Gem State still 
failed to meet its obligation to marshall the 
evidence by persistently arguing its own 
position without regard for the evidence 
supporting the trial court's findings, and 
failing to demonstrate that the findings were 
against the clear weight of the evidence and, 
thus, clearly erroneous. 
Opinion at 3. Gem submits that, once it reviews the trial 
transcript, the Court will see that Gem in fact marshalled all of 
the evidence supporting the Lower Court's Findings of Fact, before 
making its argument that such evidence was insufficient to support 
the Lower Court's actual Findings. 
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One of the problems Gem had with the Lower Court's Findings 
is that there was significant undisputed evidence at trial that the 
Lower Court seemed to ignore and that was absolutely relevant to 
and supportive of Gem's defenses. In particular, there was 
evidence of the reasonableness and promptness of Gem's 
investigation, as well as the extensive cooperation and good faith 
Gem extended to the Plaintiff as it tried to determine whether the 
Plaintiff was eligible for coverage based upon employment, as 
contractually mandated in the insurance policy at issue. The Lower 
Court apparently ignored all of that evidence, which was undisputed 
and came in not only through testimony but corroborative 
documentation. There is no mention in the Lower Court's Findings 
of Fact as to why such evidence was ignored. Furthermore, the 
Court will be able to see from the trial transcript that the 
consequential damages award challenged by Gem simply had no 
support in the record other than speculation and argument. 
The Court wrote that Gem "persistently" argued its own 
position without noting the evidence supporting the Lower Court's 
Findings. In fact, the trial transcript supports Gem's claim that 
it marshalled all of the evidence that possibly could support the 
Lower Court's Findings. Gem's further argument of additional 
evidence that supported Gem's claims was not argument over disputed 
facts, but rather an attempt to show the Court that there was 
additional, extensive, undisputed evidence in the record supporting 
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its claims, and which provides the "clear weight of the evidence" 
making the Lower Court's Findings "clearly erroneous." 
CONCLUSION 
For three reasons, Gem respectfully requests this Court to 
grant its Petition for Rehearing and review all of Gem's arguments 
and the Plaintiff's arguments in light of having the trial 
transcript and in light of Gem's arguments on appeal that were 
overlooked by the Court. First, the fact that the trial transcript 
was not a part of the record on appeal was not Gem's fault, but due 
to the inadvertence and oversight of the Third Judicial District 
Court Clerk's Office. Gem should not have to suffer for that 
negligence, particularly when it appears that the touchstone of 
the Court's Opinion denying Gem's appeal was based upon the lack 
of the trial transcript. Second, the trial transcript will show 
that Gem in fact marshalled all of the evidence supporting the 
Lower Court's Findings, and that Gem then (as it was entitled to 
under prevailing case law) demonstrated that, despite that 
evidence, the Findings were so lacking in evidentiary support as 
to be against the clear weight of the evidence and thus, clearly 
erroneous. Third, the Court overlooked and failed to make a 
determination upon Gem's other arguments on appeal, which were (1) 
that the Lower Court's Findings of Fact were internally 
inconsistent and failed to identify enough subsidiary findings in 
6 
order to make logical ultimate Findings of Fact, and (2), even 
taking the Lower Court's Findings of Fact as correct, under 
prevailing case law the Lower Court's Conclusions of Law were 
incorrect as a matter of law. 
DATED this \1 day of July, 1990. 
WILKINS, ORITT & RONNOW 
i 
Jeffrey R. Oritt 
Attorneys for Defendant/Appellant 
Gem State Mutual of Utah 
CERTIFICATION 
I, JEFFREY R. ORITT, counsel for Petitioner Gem State Mutual 
of Utah, hereby certify that this Petition is presented in good 
faith and not for delay. 
h 
Jeffrey R. Oritt 
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MAILING CERTIFICATE 
I hereby certify that I mailed four (4) true and correct 
copies of the foregoing PETITION FOR REHEARING, postage prepaid, 
this [f day of July, 1990, to the following counsel of record: 
John Preston Creer, Esq. 
Jack L. Schoenhals, Esq, 
1200 Beneficial Life Tower 
3 6 South State Street 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff/ 
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STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
I, LA DEAN PARKER, being duly sworn, hereby depose and state 
that: 
1. I am the Appeals Clerk for the Third Judicial District 
Court in and for Salt Lake County, Utah. I have held that position 
throughout 1990. I testify to the following on my own personal 
knowledge. 
2. I am the custodian for the constantly updated files and 
records of the various documents filed by parties when they appeal 
judgments of the Third Judicial District Court to the Utah Supreme 
Court or the Utah Court of Appeals. 
3. In this case, my records reflect that the Defendant and 
Appellant, Gem State Mutual of Utah, timely filed its Request for 
Trial Transcript of the non-jury trial in the Lower Court held on 
December 6, 7 and 12, 1988, on June 7, 1989. 
4. My records further reflect that on January 17, 1990, Gem 
State Mutual of Utah timely filed its Designation of Record on 
Appeal, which specifically designated the trial transcript for the 
Lower Court bench trial. 
5. On April 12, 1990, I prepared and sent to the Utah Court 
of Appeals the record index for this case, on which I noted the 
three volumes of trial transcript. I also prepared the records and 
had them delivered to the Utah Court of Appeals. However, through 
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inadvertence or oversight, I neglected to include the three volumes 
of trial transcript in the delivery. Jeffrey Oritt, counsel for 
Gem State Mutual of Utah, confirmed to me on July 12, 1990, that 
the three volumes of trial transcript are still lodged in the 
basement storage facility of the Third Judicial District Court, 
where they have been since both parties utilized them in preparing 
their briefs for this appeal. 
6. The failure to provide the trial transcript volumes to 
the Utah Court of Appeals for purposes of this appeal was in no way 
due to any action or inaction on the part of Gem State Mutual of 
Utah or its counsel, but rather through the inadvertence and 
oversight of this office. 
7. It is my understanding that my Affidavit will be made a 
part of Gem State Mutual of Utah's Petition for Rehearing. I 
further authorize the delivery, by counsel for Gem State Mutual of 
Utah, of the three volumes of trial transcript to the Utah Court 
of Appeals with the filing of the Petition for Rehearing by Gem 
State Mutual of Utah. 
Further Affiant sayeth naught. 
S&'DEAN PARKER 
SUBSCRIBED AND SWORN TO before me this V ^ day of July, 
1990. 
Sv A- c^xv At My Commission Expires: f.\\\yw\ f'CxV'.Ako 
~ , „„ NOTARY PUBLIC 
\ - \ s r -,->-YX V f ?Ufl£/''.Residing at : Sa l t Lake County, Utah 
7A> ,.** ° '' 
STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
I, LA DEAN PARKER, being duly sworn, hereby depose and state 
that: 
1. I am the Appeals Clerk for the Third Judicial District 
Court in and for Salt Lake County, Utah. I have held that position 
throughout 1990. I testify to the following on my own personal 
knowledge. 
2. I am the custodian for the constantly updated files and 
records of the various documents filed by parties when they appeal 
judgments of the Third Judicial District Court to the Utah Supreme 
Court or the Utah Court of Appeals. 
3. In this case, my records reflect that the Defendant and 
Appellant, Gem State Mutual of Utah, timely filed its Request for 
Trial Transcript of the non-jury trial in the Lower Court held on 
December 6, 7 and 12, 1988, on June 7, 1989. 
4. My records further reflect that on January 17, 1990, Gem 
State Mutual of Utah timely filed its Designation of Record on 
Appeal, which specifically designated the trial transcript for the 
Lower Court bench trial. 
5. On April 12, 1990, I prepared and sent to the Utah Court 
of Appeals the record index for this case, on which I noted the 
three volumes of trial transcript. I also prepared the records and 
had them delivered to the Utah Court of Appeals. However, through 
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Jack L. Schoenhals (Bar No. 2881) 
1200 Beneficial Life Tower 
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STATE OF UTAH ) 
: ss. 
COUNTY OF SALT LAKE ) 
I, JEFFREY R. ORITT, being duly sworn, hereby depose and state 
that: 
1. I am the attorney for Defendant and Appellant Gem State 
Mutual of Utah ("Gem"), and have been so since the commencement of 
the litigation in the Lower Court that has led to this appeal. I 
state the following upon personal knowledge. 
2. After I read the Opinion of the Utah Court of Appeals, 
and learned that the Utah Court of Appeals had never received the 
trial transcript from the Lower Court, I reviewed my office 
pleading file. I determined that I had timely filed a Request for 
Trial Transcript with the Lower Court, had provided the same to 
Judge Noel's Court Reporter, Creed Barker, had arranged for prompt 
payment for the transcription of the trial proceedings, and had 
otherwise followed the requisite (then applicable) Rules of Utah 
Court of Appeals. A true and correct copy of Gea^s Request for 
Trial Transcript is attached hereto as Exhibit WAW. 
3. I further reviewed my office pleading file and determined 
that I had timely filed Gem's Designation of Record on Appeal, 
which specifically designated the trial transcript for delivery to 
the Utah Court of Appeals. A true and correct copy of Gem's 
Designation of Record on Appeal is attached hereto as Exhibit 
wB,f. 
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4. As I understood the Rules of the Utah Court of Appeals, 
this was all that Gem needed to do in order to make certain that 
the Utah Court of Appeals had the trial transcript to review during 
the course of briefing, and prior to and subsequent to oral 
argument. 
5. After determining that I had filed the appropriate 
documents, I went to the Utah Court of Appeals on July 11, 1990, 
and reviewed the file of the Utah Court of Appeals. I noted that 
there was no copy of Gem's Request for Trial Transcript or 
Designation of Record on Appeal. There is no requirement in the 
Rules to provide the Utah Court of Appeals with a copy of Gem's 
Designation of Record on Appeal; that document is to be filed with 
the Lower Court. There is a requirement to file a copy of the 
Request for Trial Transcript in both the Lower Court and the Utah 
Court of Appeals. Through inadvertence, I had not filed the 
Request for Trial Transcript with the Utah Court of Appeals. I had 
only filed it with the Lower Court. However, the deputy clerk at 
the Utah Court of Appeals, Janice, informed me that a failure to 
file a copy of the Request for Trial Transcript was not what caused 
the trial transcript to be left at the Third Judicial District 
Court. 
6. I further noted in the file of the Utah Court of Appeals 
that on the record index, which had been prepared by La Dean Parker 
of the Third Judicial District Court, the trial transcript was 
3 
listed. Notwithstanding that listing, apparently the Utah Court 
of Appeals did not, either before or after the oral argument in 
this appeal, check with the Third Judicial District Court to find 
out where the trial transcript was. 
7. I then went to the Third Judicial District Court on July 
12, 1990. I found the trial transcript volumes where they had 
remained since the parties to this appeal utilized them during 
their briefing, in the basement storage facility. I spoke with La 
Dean Parker about the problem of not getting the trial transcripts 
to the Utah Court of Appeals prior to oral argument in this appeal. 
She went through her records and noted that she had inadvertently 
failed to put the trial transcripts in with the other records that 
she sent up to the Utah Court of Appeals on April 12, 1990. 
Further Affiant sayeth naught. 
SUBSCRIBED AND SWORN TO before me this \ pVi\ day of July, 
1990. 
/l.uifyi./rHl^n My Commission Expires: 






Jeffrey R. Oritt (Bar No. 2478) 
TI33ALS, HOWELL, MOXLEY & WILXINS 
Attorneys for Gem State Mutual of Utah 
Two Fifty Seven Towers, Suite 850 
257 East 200 South-2 
Salt Lake City, Utah 84111 
Telephone: (801) 531-7575 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
RONALD M. HORTON, 
Plaintiff, 
v. 
GEM STATE MUTUAL OF UTAH, 
Defendant. 
REQUEST FOR TRIAI 
TRANSCRIPT 
Civil No. C37-2090 
Judge Frank G. Noel 
TO THE COURT REPORTER, CREED BARKER: 
Defendant Gem State Mutual of Utah hereby requests the 
preparation of a transcript of the non-jury trial in the above-
matter held on December 6, 7, and 12, 1988, for purposes of 
defendant's appeal of the Judgment in that matter to the Utah 
Supreme Court. 
'cXriiSiT NO. /} 
This request is being made pursuant to Rule 11(e) (1) of 
the Rules of Utah Supreme Court. 
DATED t h i s V day o f J u n e , 1989 . 
TIBBALS, HOWELL, MOXLEY & WILXINS 
/ / 
Jef frey'/R'./ Oritt 
•
x
 V u l 
Attorneys for Defendant Gem State 
Mutual of Utah 
CERTIFICATE OF SERVICE 
I herebv certify that on the ;/ day of June, 1989, I 
caused a true and correct copy of Request for Trial Transcript to 
be delivered by placing the same in the United States mail, 
postage prepaid, to the following: 
John Preston Creer, Esq. 
Attorney for Plaintiff 
36 South State Street, Suite 1200 
Salt Lake City, Utah 84111 
Mr. Creed Barker, Court Reporter 
Third Judicial District Court 
Circuit Courts Building, Court Room 320 
451 South 200 East 
Salt Lake City, Utah 84111 
Jeffrey R. Oritt (Bar No. 2478) 
TIBBALS, HOWELL, WILKINS & ORITT 
Attorneys for Appellant Gem State Mutual of Utah 
Two-Fifty-Seven Towers, Suite 850 
257 East 200 South-2 
Salt Lake City, Utah 84111 
Telephone: (801) 531-7575 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
RONALD M. HORTON, 
Plaintiff, 
vs. 
GEM STATE MUTUAL OF UTAH, 
Defendant. 
DEFENDANT/APPELLANT'S 
DESIGNATION OF RECORD 
ON APPEAL 
Civil No. C87-2090 
Judge Frank G. Noel 
COURT OF APPEALS OF THE STATE OF UTAH 
CASE NO. 89 0565-CA 
Defendant Gem State Mutual of Utah ("Gem") , by and through its 
undersigned counsel and pursuant to Rule 11(d) (2) (B) of the Rules 
of the Utah Court of Appeals, hereby designates the following 
papers for transmittal to the Clerk of the Court of Appeals by the 
Clerk of the Third Judicial District Court: 
1. All papers identified in Rule 11(d) (2) (B) of the Rules 
of the Utah Court of Appeals; 
2. The transcript of the December 6, 7, and 12, 1988 bench 
trial; and 
3, All trial exhibits. 
DATED this / 7 day of January, 1990. 
TIBBALS, HOWELL, WILKINS & ORITT 
Jeffrey/ JL. ffflytt 
Attorneys *f<&r Defendant Gem 
State Mutual of Utah 
CERTIFICATE OF SERVICE 
I hereby certify that I caused to be hand delivered a true and 
correct copy of the foregoing DEFENDANT/APPELLANT'S DESIGNATION OF 
RECORD ON APPEAL, this QjrjQ daY o f January, 1990, to the following 
counsel of record: 
John Preston Creer 
Attorney for Plaintiff 
1200 Beneficial Life Tower 
3 6 South State Street 
Salt Lake City, UT 84111 
\m/ f vf¥i;Tbk.fVl 
GEM.HOR 
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